
IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT
IN AND FOR MARION COUNTY, FLORIDA

DISCOUNT SLEEP OF OCALA, LLC d/b/a
MATTRESS WAREHOUSE, individually,
and as a Representative of a Class of all
similary situated others, and DALE W.
BIRCH, individually and as a
Representative of a Class of all similarly
situated others,

Case No.: 2014 CA 000426

Plaintiffs,
v.

CITY OF OCALA, FLORIDA, a political
subdivision of the State of Florida,

Defendant.
_____________________________/

AMENDED COMPLAINT

Plaintiffs, Discount Sleep of Ocala, LLC d/b/a Mattress Warehouse, individually, and as a
Representative of a Class of all similarly situated others, and Dale W. Birch, individually and as a
Class Representative of all similarly situated others (collectively the “Class Representatives”), sue
Defendant, City of Ocala, Florida, a political subdivision of the State of Florida (the “City”), and
allege as follows:

Declaratory Judgment Class Action to
Declare “Fire Fee” Invalid and Establish Common Fund

1. The Class Representatives file this suit against the City and allege a declaratory judgment
action with supplemental relief to establish a common fund, comprised of all the unlawful taxes
paid by the Class Representatives and each Class Member to the fullest extent allowed by law.

Class Representative Allegations

2. Each Class Representative is a member of a class defined as those who previously paid
or are currently paying the City’s Emergency Fire Service Availability Fee (the “EFSAF”) or
Emergency Fire Service User Fee (the “EFSUF”).

3. In 2006, the City found that its ad valorem tax revenue was insufficient to cover the costs
of providing fire protection services. See City of Ocala Ordinance 5554, attached hereto as Exhibit
“A,” at § 1; Ocala City Council Work Session Minutes (May 23, 2006), attached hereto as Exhibit
“B,” at 1.

4. On August 9, 2006, the City enacted Ordinance 5554, which established the EFSAF
effective January 1, 2007. Under Ordinance 5554, the City was required to review the EFSAF at
five (5) year intervals, “for the purpose of determining the appropriate fee for the following five
fiscal years required to recover a portion of the projected cost of providing emergency fire services
as determined by the city council.” See City of Ocala Ordinance 5554, attached hereto as Exhibit
“A,” at § 1.
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5. The City enacted Ordinance 5554, in part, as a means of generating revenue from
properties that were exempt from paying ad valorem taxes. See City of Ocala Council Minutes
(June 6, 2006), attached hereto as Exhibit “C,” at 14-15.

6. The City implemented the EFSAF on January 1, 2007, rather than October 1, 2006, to
“give the citizens an additional three months reprieve before the tax is levied.” See Ocala City
Council Work Session Minutes (August 9, 2006), attached hereto as Exhibit “D,” at 5 (emphasis
added).

7. Rather than raise the ad valorem tax rate, cut the level of services, or make other budget
adjustments, the City claimed that imposing the EFSAF would “generate a portion of the budgeted
operating costs of providing emergency fire services to the city’s citizens and properties.” See
City of Ocala Ordinance 5554, attached hereto as Exhibit “A,” at § 1.

8. On June 12, 2007, the City enacted Ordinance 5677, which retitled the EFSAF as the
EFSUF and added a claim that the EFSUF was authorized by Section 166.201, Florida Statutes.
See City of Ocala Ordinance 5677, attached hereto as Exhibit “E,” at § 1.

9. The City claims it retitled the EFSAF in 2007 “because the fee was never conceived as
anything but a user fee and the original name was clearly a scriveners’ error.” See Mem. of City
Attorney (March 3, 2011), attached hereto as Exhibit “F,” at 4.

10. On October 6, 2009, the City voted to repeal the EFSUF in its entirety, effective on October
1, 2010. See City of Ocala Ordinance 6015, attached hereto as Exhibit “G,” at § 1.

11. Councilman Charles Ruse, Jr. voted to repeal the EFSUF on October 6, 2009, in part,
because “it should be in the ad valorem department.” See Ocala City Council Minutes (October
6, 2009), attached here to as Exhibit “H,” at 4.

12. On May 4, 2010, the City voted to repeal Ordinance 6015, thereby re-enacting the EFSUF,
it previously repealed, without expressly reviving Ordinance 5554. See City of Ocala Ordinance
2010-43, attached hereto as Exhibit “I,” at §§ 1-2.

13. As opposed to the initial EFSAF and repealed EFSUF, the new EFSUF created in 2010
(the initial EFSAF, repealed EFSUF, and new EFSUF created in 2010 are hereinafter collectively
referred to as “Fire Fee” or “Fire Fees”) requires the City to annually adopt the EFSUF non-
residential rate schedule and residential rate “by resolution for the next Fiscal Year.” See City of
Ocala Ordinance 2010-43, attached hereto as Exhibit “I,” at § 2.

14. On October 14, 2011, the City filed a lawsuit against the School Board of Marion County
(the “School Board”) to enforce the Fire Fees. See Case No. 42-2011-CA-003112-AXXX-XX
Docket attached hereto as Exhibit “J.”

15. In its lawsuit against the School Board, the City contends that its Fire Fees are user fees,
rather than special assessments, and alleges that the Fire Fees were properly imposed “pursuant
to [the] City’s constitutional home rule authority and pursuant to Section 166.201, Florida Statutes
. . . .” See Second Amended Complaint, attached hereto as Exhibit “K,” at ¶ 7.

16. The City is not authorized by the Florida Constitution or general law to levy Fire Fees, and
the City’s imposition of Fire Fees is contrary to Florida’s established ad valorem taxation
methodology. Thus, the Fire Fees are illegal taxes and void ab intio.

17. Article VII, Section 1(a) of the Florida Constitution provides that “[n]o tax shall be levied
except in pursuance of law.  No state ad valorem taxes shall be levied upon real estate or tangible
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personal property.  All other forms of taxation shall be preempted to the state except as provided
by general law.” FLA. CONST. art VII, § 1(a).

18. Section 166.021(2)(c), Florida Statutes, is a limit on municipal home rule authority
concerning “[a]ny subject expressly preempted to state or county government by the constitution
or by general law.” FLA. STAT. § 166.021(2)(c) (2013).

19. Article VII, Section 9(a) of the Florida Constitution provides that “[c]ounties, school
districts, and municipalities shall, and special districts may, be authorized by law to levy ad
valorem taxes and may be authorized by general law to levy other taxes, for their respective
purposes, except ad valorem taxes on intangible personal property and taxes prohibited by this
constitution.” FLA. CONST. art VII, § 9(a).

20. Prior to enacting the UFSAF, the City hired an outside consultant to prepare a Fire Service
Fee Study, the objective of which was “to provide a means to recover all or a portion of the costs
to provide fire services.” See Ocala City Council Work Session Minutes (May 23, 2006), attached
hereto as Exhibit “B,” at 2.

21. On June 21, 2006, as part of the Fire Service Fee Study, the law firm of Lewis, Longman
& Walker, P.A. informed the City that there was “no specific grant of statutory authority to the City
to impose a fee for fire protection services[,]” and that the UFSAF “can be challenged with a claim
it is actually a special assessment or tax . . . .” See City of Ocala Fire Service Fee Study, attached
hereto as Exhibit “L,” at 30, 32.

22. The City did not follow the statutory procedure for enacting a special assessment or a tax.

23. On July 14, 2006, the City Attorney reported to City Manager, Paul Nugent, that he had
performed independent research and agreed with the Lewis, Longman & Walker, P.A. legal
opinion that there was no specific grant of statutory authority to the City to impose the UFSAF.
The City Attorney also reported his concern that the mandatory nature of the UFSAF “speaks
against characterizing [it] as a user fee.” See Mem. of City Attorney (July 14, 2006), attached
hereto as Exhibit “M,” at 2.

24. On November 30, 2010, the City Attorney reported to City Manager, Rick Horst, that “no
appellate or attorney general opinions exist” that suggest the City’s Fire Fees are valid.  In fact,
the City Attorney “want[ed] to make clear that any challenge to the [Fire Fees] would present a
case of first impression in Florida.”  To address “the ambiguity in the law,” the City Attorney
recommended the City “seek an order for a declaratory decree in Circuit Court.” See Mem. of
City Attorney (November 30, 2010), attached hereto as Exhibit “N,” at 3.

25. The City provides fire protection services to the general public.

26. The City uses ad valorem tax revenue to partially cover the costs of providing fire
protection services to the general public.

27. The City charged, and continues to charge, Fire Fees to partially cover the costs of
providing fire protection services to the general public.

28. The City’s fire protection services are part of the general police-power services it provides
to the general public and pays for with ad valorem tax revenue.

29. The City deposited, and continues to deposit, all revenue generated by the Fire Fees into
its general fund.
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30. The City does not pledge its Fire Fee revenue, or otherwise tie the Fire Fees, to any
specific long-term financing for municipal improvements. Rather, the City charges Fire Fees on
a monthly basis simply because “the cash flow issue could be managed better on a monthly
basis.” See Ocala City Council Work Session Minutes (May 23, 2006), attached hereto as Exhibit
“B,” at 4.

31. The City has used, and continues to use, Fire Fee revenue to replace a portion of the
City’s general fund that would have otherwise been used to cover the costs of providing fire
protection services to the general public. According to City Council President Kyle A. Kay, the
additional revenue generated by charging Fire Fees “freed up other revenues to bolster other
parts of the budget . . . .” See Ocala City Council Minutes (October 6, 2009), attached hereto as
Exhibit “H,” at 5.

32. The City charged, and continues to charge, a monthly Fire Fee to each of its utility
customers as part of each customer’s utility bill. See City of Ocala Ordinance 2010-43, attached
hereto as Exhibit “I,” at § 2.

33. Each monthly Fire Fee is a new and unique charge, and nonpayment of any monthly Fire
Fee will subject a City utility customer to severe penalties.

34. The City contends that its Fire Fees apply “to all property owners within [the] City and [are]
intended to supplement fire services to the citizens, businesses and governmental entities
requiring fire services within the city limits of [the] City.” See Second Amended Complaint,
attached hereto as Exhibit “K,” at ¶ 6.

35. The City has not charged, and does not charge, Fire Fees to all property owners within its
municipal boundaries.  Rather, the City charged, and continues to charge, Fire Fees only to its
utility customers.

36. The City has not charged, and does not charge, Fire Fees to owners of vacant or
undeveloped property within the City’s boundaries or to property owners within the City’s
boundaries who cancel their utility service.

37. The general public has used, and can continue to use, the City’s fire protection services
regardless of whether or not they are City utility customers.

38. Owners of vacant or undeveloped property within the City’s boundaries and property
owners within the City’s boundaries who have cancelled their utility service have used, and can
continue to use, the City’s fire protection services without paying Fire Fees.

39. The City provided, and continues to provide, the same type and level of fire protection
services to those who pay Fire Fees and to those who do not pay Fire Fees.

40. The City has not provided, and does not provide, new, different, or unique fire protection
services to those who pay Fire Fees as compared with those who do not pay Fire Fees.

41. The City has not provided, and does not provide, fire protection services to those who pay
Fire Fees in a manner not shared by those who do not pay Fire Fees.

42. The City has not charged, and does not charge, Fire Fees in exchange for using fire
protection services.  Rather, the City charged, and continues to charge, its utility customers Fire
Fees regardless of whether they ever use the City’s fire protection services.
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43. The City was aware, prior to enacting any of the Fire Fees, that the Fire Fee revenue
would “cover the cost of the City’s routine provision of fire protection services.” See City of Ocala
Fire Service Fee Study, attached hereto as Exhibit “L,” at 29.

44. The City’s Fire Fees are a mandatory charge.  In fact, prior to enacting any of the Fire
Fees, the City Attorney cautioned that “the mandatory nature of the [Fire Fee] speaks against
characterizing the charge as a user fee.” See Mem. of City Attorney (July 14, 2006), attached
hereto as Exhibit “M,” at 2.

45. The City enforced, and continues to enforce, collection of its Fire Fees “in the same manor
[sic] as that used with all other portions of the bill for utility services.” See City of Ocala Ordinance
2010-43, attached hereto as Exhibit “I,” at § 2.

46. The City penalized, and continues to penalize, those who fail to pay their utility bill,
including each monthly Fire Fee, in full each month by charging a late fee and, if full payment is
still not received, then by terminating all utility service and charging a severance fee. See City of
Ocala, CODE OF ORDINANCES, §§ 70-686 attached hereto as Exhibit “O,” 70-687(a) attached
hereto as Exhibit “P,” 70-691 attached hereto as Exhibit “Q,” and 70-693(c) attached hereto as
Exhibit “R.”

47. The City referred, and continues to refer, utility accounts that remain unpaid for 90 days
for collections and adds the collections costs, including attorney’s fees, to the balance owed. See
City of Ocala, CODE OF ORDINANCES, § 70-687(b) attached hereto as Exhibit “P.”

48. The City also charged, and continues to charge, a reconnection charge once a delinquent
utility bill, including the monthly Fire Fee, is paid in full. See City of Ocala, CODE OF ORDINANCES,
§ 70-693(a) attached hereto as Exhibit “R.”

49. The City contends that any unpaid monthly Fire Fees “constitute a lien” under its code of
ordinances, which “are then subject to foreclosure pursuant to City Ordinance 70-686(e).” See
Plaintiff’s Response to Defendant’s Motion to Dismiss Second Amended Complaint With
Prejudice and Incorporated Memorandum of Law, attached hereto as Exhibit “S,” at 9.

50. In addition to the risk of foreclosure, anyone who does not pay each monthly Fire Fee risks
having the City initiate a lawsuit claiming unjust enrichment because the “City has conferred a
benefit on [the delinquent property owner] in the form of emergency fire services[,]” which were
“voluntar[ily] accepted and retained . . . .” See Second Amended Complaint, attached hereto as
Exhibit “K,” at ¶¶ 109-110.

51. If anyone wants to use the City’s utility service, or continue using the City’s utility service
without interruption, then they must pay each monthly Fire Fee.

52. The Class Representatives bring this action pursuant to Florida Rule of Civil Procedure
1.220(b)(2), or alternatively, Florida Rule of Civil Procedure 1.220(b)(3), on the Class
Representatives’ behalf and on behalf of all similarly situated others.

53. The Class Representatives and each member of the class previously paid or are currently
paying Fire Fees for fire protection services as City utility customers.

54. The relief sought is appropriate to the Class as a whole, as each member was subject to
and did pay the Fire Fee.

55. Pursuant to Florida Rule of Civil Procedure 1.220, the Class Representatives satisfy the
following:
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A. Numerosity.  While the exact number of Class Members can be determined only
by appropriate discovery from the City, on information and belief, there are approximately
50,000 utility customers upon whom the City imposed over $49,000,000.00 in Fire Fees;

B. Commonality.  There are common questions of law and fact to the claims of each
member of the Class and the Class Representatives, which include, but are not limited to,
whether the Fire Fees are unlawful and unconstitutional;

C. Typicality.  The Class Representatives’ claims are typical of the claims of each
member of the Class.  Each member of the Class was previously charged, or is currently
being charged, and previously paid, or is currently paying, the Fire Fee as a City utility
customer.  Each Class Member is entitled to a refund of unlawful Fire Fees to the fullest
extend allowed by law; and

D. Adequacy.  The Class Representatives will fairly and adequately protect and
represent the interests of each member of the Class, the Class Representatives’ claims
are identical to the claims of each member of the Class, and the Class Representatives
have no adverse interest to any Class Member.  The Class Representatives have a
financial interest in this matter because of paying the unlawful Fire Fees and will litigate
vigorously to obtain a successful result for each member of the Class.  Class Counsel is
experienced in class action litigation and will vigorously pursue the claims of the Class.
Class Counsel has successfully defended and prosecuted class action cases and complex
litigation cases in State and Federal court.  Lead Class Counsel, Derek A. Schroth, is
Board Certified in City, County, and Local Government Law and is an expert on local
government matters.

56. This action may be maintained pursuant to Florida Rule of Civil Procedure 1.220(b)(2).
The City’s imposition of unlawful Fire Fees has an effect on all putative Class Members.  The City
illegally charged and collected Fire Fees.

57. This Class may also be maintained pursuant to Florida Rule of Civil Procedure 1.220(b)(3)
because questions of law and fact are common to the Class Representatives and other putative
Class Members.

58. A class action is superior to other available methods for fair and efficient adjudication of
this controversy.  The damages suffered by each Class Member will be relatively small although
not insignificant.  The expense and burden of individual litigation makes it virtually impossible for
members of the Class to effectively obtain redress individually for the City’s wrongful imposition
of Fire Fees.

Declaratory Judgment and Common Fund Allegations

59. Pursuant to Section 86.011, Florida Statutes, this Court may render a Declaratory
Judgment on whether the City has the power or right to impose upon its utility customers a monthly
Fire Fee.

60. There is an immediate, substantial and actual justiciable controversy between the putative
Class Members and the City.  Acting pursuant to Ordinance 2010-043, and its predecessors, the
City has imposed, and continues to impose, more than $49,000,000.00 in Fire Fees on the
putative Class Members.

61. The Class Representatives are uncertain and are in doubt as to whether the City has a
legal right to charge and not refund the Fire Fees.
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62. The City will not voluntarily stop charging Fire Fees to Class Members. See Demand for
Refund (December 3, 2013) attached hereto as Exhibit “T.”

63. The City will not refund any previously paid Fire Fees to Class Members. See Demand
for Refund (December 3, 2013) attached hereto as Exhibit “T.”

64. The Class Representatives claim that the City’s Fire Fees are illegal taxes and are
therefore interested in the invalidity of the City’s practice of charging Fire Fees to its utility
customers.  All putative Class Members should be made parties to this case because each Class
Member has a claim and interest which would be affected by this Court’s declaration that the
City’s practice of charging Fire Fees to its utility customers is invalid and that the putative Class
Members are entitled to a refund.

65. The City claims that its Fire Fees were properly imposed in 2006 “pursuant to [the] City’s
constitutional home rule authority and pursuant to Section 166.201, Florida Statutes . . . .” See
Second Amended Complaint, attached hereto as Exhibit “K,” at ¶¶ 4, 7.

66. The City Attorney has also opined to the City that he “believe[s] that the [Fire Fee] is a
valid user fee on what is arguably a traditional utility . . . .” See Mem. of City Attorney (November
30, 2010), attached hereto as Exhibit “N,” at 3.

67. At the same time, the City also contends that it “is in doubt as to its rights” regarding the
Fire Fees. See Second Amended Complaint, attached hereto as Exhibit “K,” at ¶ 18.

68. The City has been uncertain regarding the legality of its Fire Fees since their 2006
inception, and long before they were repealed and subsequently re-enacted. See City of Ocala
Council Minutes (June 6, 2006), attached hereto as Exhibit “C,” at 15.

69. More specifically, the City was cautioned in 2006, by Councilman Kyle A. Kay, that the
Fire Fees are “a cloak and dagger maneuver to get more money from the tax payer[,]” in an
attempt to “rationaliz[e] an across the board tax increase without increasing the millage rate.”
See Ocala City Council Work Session Minutes (May 23, 2006), attached hereto as Exhibit “B,” at
4 (emphasis added).

70. Pursuant to Section 86.101, Florida Statutes, this Court should resolve Class
Representatives’ and the City’s uncertainty regarding whether the City has a legal right to charge
and not refund the Fire Fees.  The Florida Legislature empowers this Court to “settle and afford
relief from insecurity and uncertainty with respect to rights, status, and other equitable or legal
relations and [Chapter 86] is to be liberally administered and construed.” FLA. STAT. § 86.101
(2013).

WHEREFORE, the Class Representatives, Discount Sleep of Ocala, LLC d/b/a Mattress
Warehouse, individually and as a Representative of a Class of all similarly situated others, and
Dale W. Birch, individually and as a Representative of a Class of all similarly situated others,
respectfully request this honorable Court to enter judgment:

A. Certifying (1) the class described herein as represented by the Class Representatives,
and (2) Bowen Radson Schroth, P.A. as Class Counsel, with Derek A. Schroth, Esq., serving as
Lead Class Counsel, pursuant to Florida Rule of Civil Procedure 1.220(b)(2), or alternatively,
Florida Rule of Civil Procedure Rule 1.220(b)(3), and providing notice to all Class Members,

B. Declaring Defendant’s Fire Fees and any ordinances establishing or re-enacting such fees
to be void, invalid, illegal and unconstitutional,
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C. Directing Defendant to establish a common fund comprised of all illegally collected Fire
Fees, to the fullest extent allowed by law, to be distributed to the Class Members less Class
Counsel’s attorney’s fees and costs,

D. Refunding, to the fullest extent allowed by law, all amounts paid and less Class Counsel’s
attorney’s fees and costs, for the unlawful Fire Fees,

E. Awarding attorney’s fees to Class Counsel from the common fund,

F. Awarding costs from the common fund,

G. Providing additional compensation to the Class Representatives pursuant to Florida law,
and

H. Awarding such other and further relief as the Court deems proper to render justice.

BOWEN RADSON SCHROTH, P.A.
600 Jennings Avenue
Eustis, Florida 32726
Telephone (352) 589-1414
Facsimile (352) 589-1726
E-Mail: dschroth@brslegal.com
Secondary E-Mail: jmyers@brslegal.com

ahasselbring@brslegal.com

_______________________________
DEREK A. SCHROTH
Board Certified in City, County & Local Government Law
Florida Bar No. 0352070
JAMES A. MYERS
Florida Bar No. 0106125

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided by e-mail service
to George Franjola, Esq., Gilligan, Gooding & Franjola, P.A., at gfranjola@ocalalaw.com,
pgilligan@ocalalaw.com, and kpeterson@ocalalaw.com, this 10th day of April, 2014.

DEREK A. SCHROTH
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MEMORANDUM 

 
TO:  City Council 

Matt Brower, City Manager 
 
FROM: Patrick G. Gilligan, City Attorney 
 
RE:  Fire Service User Fee 
 
DATE: March 3, 2011 
 
 I was tasked with updating Council on the legal issue between the City of Ocala 
and the Marion County School Board concerning the payment of the Fire Service User 
Fee. Below is a brief history of the issue. 

In 2006 the City of Ocala implemented a “fire service impact fee” and a “fire 
service user fee”. The impact fee was imposed pursuant to City of Ocala's Home Rule 
authority and Florida Statute, §163.31801 (the Florida Impact Fee Act), for the equitable 
portion of the cost of financing the extension or expansion of the emergency fire services 
on all new construction and renovations within the city limits. The user fee was imposed 
pursuant to Florida Statute, §166.201, authorizing a municipality to raise funds by the 
imposition of user fees or charges authorized by ordinance, which are necessary for the 
conduct of municipal government. 

Shortly thereafter, the Marion County School Board asserted that it was not 
obligated to pay either of these fees pursuant to Florida Statute, §1013.371(1)(a).  That 
statute reads, in pertinent part:  
 

(a) Except as otherwise provided in paragraph (b), all public educational 
and ancillary plants constructed by a board must conform to the 
Florida Building Code and the Florida Fire Prevention Code, and the 
plants are exempt from all other state building codes; county, 
municipal, or other local amendments to the Florida Building Code 
and local amendments to the Florida Fire Prevention Code; building 
permits, and assessments of fees for building permits, except as 
provided in s. 553.80; ordinances; road closures; and impact fees or 
service availability fees. (emphasis added). 

 
I researched these legal positions and concluded that the School Board was not 

obligated to pay the impact fee under the clear language of the statute. I also opined, 
however, that the School Board was obligated to pay the user fee codified in Chapter 30, 
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Article III of the City of Ocala Code of Ordinances. Council ultimately chose not to 
pursue the School Board for the user fees at that time.  

 
My legal conclusions back in 2006 were that Florida Statute, §166.201 authorized 

a municipality to raise funds by the imposition of user fees or charges authorized by 
ordinance, which are necessary for the conduct of municipal government and may 
enforce their receipt and collection in the manner prescribed by ordinance not 
inconsistent with law. As discussed below, I believe the “Emergency Fire Service User 
Fee” is a proper user fee.  
 
 Although the statute explicitly exempts the School Board from paying “service 
availability fees,” I do not believe this is an availability fee. Rather, I believe it to be a 
“user” fee authorized by Florida Statute, §166.201. 
 
 The Florida Statutes do not define a “service availability fee.”  Case law, 
however, is helpful in defining what an “availability fee” is. In Florida Public Service 
Commission v. Florida Waterworks Association, 731 So.2d 836, 839 (Fla. 1st DCA 
1999), quoting Rolling Oaks Utilities v. Florida Public Service Commission, 533 So.2d 
770, 773 (Fla. 1st DCA 1988), the Court explained the nature and purpose of “service 
availability fees”: 
 

Although the Commission does not have a formal rule or policy requiring 
a utility to maintain a reserve capacity, in given cases it makes an 
adjustment to a utility's rate base which, in a sense, rewards the utility for 
its investment in plant capacity which the utility has readily available, but 
not currently in use. By allowing a margin reserve increment to the rate 
base, the Commission permits the utility to charge its existing customers a 
portion of the cost necessary to have service available for future 
customers. 
 
As future customers requiring new connections come on line, they are 
required to pay service availability fees which may be capitalized, in 
whole or in part, as contributions-in-aid-of-construction. 
 
“Contribution-in-aid-of-construction” means any amount or item of 
money, services, or property received by a utility, from any person or 
governmental authority, any portion of which is provided at no cost to the 
utility, which represents a donation or contribution to the capital of the 
utility, and which is used to offset the acquisition, improvement, or 
construction costs of the utility property, facilities, or equipment used to 
provide utility services. 
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In other words, “service availability fees” are used to develop excess capacity to 
insure that the service will be available for future users of the utility. Conversely, funds 
generated from the fire user fee are used as a portion of the revenues budgeted by the city 
for providing fire services.   
 

Thus, the fees are used to supplement the budget for the existing cost of running 
this service for the current users.  Accordingly, the “Emergency Fire Service User Fee” is 
more properly characterized as a true user fee.  In fact, a review of the legal opinions 
submitted to council both by the legal consultant hired in 2006 on this issue and my 
office have opined that the subject charge is a user fee. 
 
 This is an important distinction, because the School Board is not exempt from 
paying user fees on traditional utilities.   See, City of Clearwater v. School Board of 
Pinellas County, 905 So.2d 1051 (Fla. 2nd DCA 2005).  When discussing the “traditional 
utility” factor of the test set forth in City of Gainesville v. State, 863 So.2d 135, 145 (Fla. 
2003) (which is used to determine whether a charge is a user fee or a special assessment), 
the legal consultant described the issue as follows: 
 

While the term “traditional utility” is usually defined by examples such as 
the provision of electricity, natural gas, water, trash disposal and sewer 
services, an argument may be made that fire protection falls within this 
category of municipal services.  Historically, fire departments were often 
private entities.  To this day, volunteer fire departments still exist in 
smaller communities.  Further, many cities and counties are served by 
independent fire control districts which are statutorily authorized to charge 
a variety of user and impact fees for the delivery of fire service.  See 
Section 191.009, Florida Statutes.  And, Fire service is distinguishable 
from police protection which is more properly categorized as a sovereign 
power for the administration of laws.  Nevertheless, this factor is a closer 
call.   

 
 My research of the statutes and case law makes me believe that the fee is a valid 
user fee on what is arguably a traditional utility, and that the Marion County School 
Board would not be exempted from paying the fee. 
 
 On the other hand, as no appellate or attorney general opinions exist regarding fire 
services fees like the one proposed here, I want to make clear that any challenge to the 
fee would present a case of first impression in Florida. 
 

Another area of concern is the fee’s original title as an “Emergency Fire Service 
Availability Fee.”  This is because the first factor listed in the City of Gainesville test is 
“the name given to the charge,” although admittedly the test is utilized to determine 
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whether a charge is a fee or a special assessment. By amendment this Council changed 
the name of the ordinance from “Emergency Fire Service Availability Fee” to 
“Emergency Fire Service User Fee” because the fee was never conceived as anything but 
a user fee and the original name was clearly a scriveners’ error.  
 

I have updated my research and my opinions on both the impact fee and the user 
fee are still the same. I still do not believe the School Board is exempt from having to pay 
the Fire Service User Fee. 
 
 City Council directed that I attempt to obtain an Attorney General’s Opinion 
about the applicability of the user fee and the responsibility for payment of same by the 
Marion County School Board under Florida Statute, §166.201 and Florida Statute, 
§1013.371(1)(a). 
 

I began drafting the request for an Attorney General’s Opinion and reviewed at 
that time the Attorney General’s requirements for issuance of same.  The Attorney 
General requires that if it is a dispute between governmental entities, that both of those 
entities consent and request the Attorney General’s Opinion.  In short, the Attorney 
General does not want to act as an arbiter between competing governmental factions in 
legal disputes between them without the express direction and acquiescence by both 
entities. 

 
Given that hurdle, I contacted shortly before Christmas attorney Beverly Lambert 

who is the current School Board attorney.  Ms. Lambert, at that time, told me it would 
probably be after the New Year before she could address the issue with School Board 
administration and that she also was aware of a case involving the City of Gainesville 
which may impact the result. 

 
In the meantime, I obtained copies of the respective motions in a lawsuit between 

the City of Gainesville and the Alachua County School Board concerning payment of 
storm water fees by the School Board to the City of Gainesville.  The issue there is not 
the applicability of the user fee as in our case, but, rather, whether or not the School 
Board can be forced to pay governmental fees to another governmental entity without an 
express contract to do so.  I did not believe that case is applicable to the legal issue of 
whether the fire user fee is valid and owed by the School Board, although that issue also 
may be raised as a defense to the School Board’s obligation to pay the fire user fee.  

 
On February 7, 2011, I was able to contact Ms. Lambert to inquire as to the status 

of the School Board’s position.  She told me during that discussion that she was told that 
the Gainesville case was going to have motion hearings on the matter of February 23, 
2011, and she wanted to postpone going to the School Board management and/or the 
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School Board until after that time.  I explained to her that I had been directed to take 
action and I would need to report this back to City Council for direction. 

 
At this time, it appears that Council has two possible options.  First, we can begin 

the process leading up to filing suit against the School Board for the user fee for the 
unpaid fees.  Before the City can do that, it needs to comply with Florida Statute, 164.101 
et. seq. the “Florida Governmental Conflict Resolution Act." which requires pre-suit 
requirements before one governmental entity sues another. 
 
 Specifically, the City is required to initiate and notice certain pre-suit conflict 
resolution procedures set forth in Florida Statute, §164.1052 which states: 
 

164.1052. Initiation of conflict resolution procedure; 
duty to give notice. 

 
 

(1)  The governing body of a governmental entity shall 
initiate the conflict resolution procedures provided by this 
act through passage of a resolution by its members. The 
resolution shall state that it is the intention of the governing 
body to initiate the conflict resolution procedures provided 
by this act prior to initiating court proceedings or 
prosecuting action on a previously filed court proceeding to 
resolve the conflict and shall specify the issues of conflict 
and the governmental entity or entities with which the 
governing body has a conflict. Within 5 days after the 
passage of the resolution, a letter and a certified copy of the 
resolution shall be provided to the chief administrator of 
the governmental entity or entities with which the 
governing body has a conflict by certified mail, return 
receipt requested. The letter shall state, at a minimum, the 
conflict, other governmental entities in conflict with the 
initiating governmental entity, the justification for initiating 
the conflict resolution process, the proposed date and 
location for the conflict assessment meeting to be held 
pursuant to s. 164.1053, and suggestions regarding the 
officials who should be present at the conflict assessment 
meeting. The initiating governmental entity also shall mail 
a copy of the letter and resolution to any state, regional, or 
local governmental entities which, in the determination of 
the initiating governmental entity, may have a role in 
approving or implementing a particular element or aspect 
of any settlement of the conflict or whose substantial 
interests may be affected by the resolution of the conflict, 
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and any other governmental entity deemed appropriate by 
the initiating governmental entity.   

(2)  Within 10 days after receiving a copy of a certified 
letter noticing the initiation of the conflict resolution 
procedure, other governmental entities receiving the notice 
may elect to participate in the conflict resolution process, 
but are not entitled by virtue of that participation to control 
the timing or progress of the conflict resolution process, 
which at all times shall remain in the discretion of the 
primary conflicting governmental entities. However, a 
governmental entity which receives notice of a conflict 
may, by passage of its own resolution and by otherwise 
following the procedures set forth in subsection (1), join the 
conflict resolution process as a primary conflicting 
governmental entity. The intent of a governmental entity to 
join in the conflict resolution process shall be 
communicated to the initiating governmental entity by 
certified mail. The joining governmental entity also shall 
mail a copy of the letter to any state, regional, or local 
governmental entities which, in the determination of the 
joining governmental entity, may have a role in approving 
or implementing a particular element or aspect of any 
settlement of the conflict or whose substantial interests may 
be affected by the resolution of the conflict, and any other 
governmental entity deemed appropriate by the joining 
governmental entity.   

(3)  For purposes of this act, the date of initiation of the 
conflict resolution procedure shall be the date of the 
passage of a resolution by a governmental entity.    

 
The City can simply wait until the School Board decides what it wants to do.  

Quite frankly, I think that the City should not wait.  I have always advised that I believe 
that the School Board was obligated to pay the user fee under Florida Statute, §166.201 
and my opinion has not changed.  The issue as to whether or not the City can make them 
pay because of the “contract” issue currently pending between the City of Gainesville, FL 
and the Alachua County School Board is another legal issue in its entirety.  I have 
analyzed that issue and I do not believe that a resolution of that issue one way or the other 
would affect the City’s claim here, but I certainly would expect the School Board to raise 
it as a defense in any claim to impose the fire user fee against them. 

 
As to an Attorney General’s Opinion, I simply cannot obtain one from the 

Attorney General without the School Board joining in with that request.  They have to 
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date not agreed to do that, citing as its reasons for forbearance resolution of the case in 
Alachua County.  I do not believe that is a valid reason to put off asking for an Attorney 
General’s Opinion, and I would counsel City Council at this time to simply proceed 
forward with the pre-suit requirements of Florida Statute, §164.1052. 

 
In any event, I need to obtain some direction from City Council as to how to 

proceed at this stage. 
 
 
 
 
 
PGG:ll 
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Case Number:
File Date:
Judge:

Website Home | Case Search Page | Case Search Help | Case Type Tables

back to search page

CASE INFORMATION

42-2011-CA-003112-AXXX-XX
10/14/2011
EDWARD L SCOTT

Plaintiff : CITY OF OCALA 
ATTORNEY: BRANNOCK STEVEN L 
ATTORNEY: GILLIGAN PATRICK GERALD 

Defendant : THE SCHOOL BOARD OF MARION COUNTY FLORIDA 
ATTORNEY: SEIGLE SUSAN MACON 

Dockets

Date Event Count Party Amount

01/01/2014 JUDGE REASSIGNED $0.00

12/20/2013
DESIGNATION OF
EMAIL ADDRESS

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

12/19/2013 RESPONSE TO MOTION $0.00

PLAINTIFFS RESPONSE TO DEFENDANT MOTION TO DISMISS SECOND

AMENDED COMPLAINT WITH PREJUDICE AND INCORPORATED

MEMORANDUM OF LAW

12/09/2013 MOTION TO DISMISS
THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

SECOND AMENDED COMPLAINT

11/18/2013 WAIVER $0.00

11/18/2013 EXHIBIT $0.00

11/18/2013
AMENDED
PETITION/COMPLAINT

CITY OF OCALA $0.00

SECOND AMENDED COMPLAINT

11/18/2013 EXHIBIT $0.00

11/18/2013 EXHIBIT $0.00

11/18/2013
AMENDED
PETITION/COMPLAINT

CITY OF OCALA $0.00

SECOND AMENDED COMPLAINT

11/08/2013
ORDER GRANTING
MOTION

$0.00

GRANTING DEFT'S MOTION TO DISMISS; PLTF HAS 10 DAYS

TO FILE A SECOND AMENDED COMPLAINT FROM DATE OF THIS ORDER

11/08/2013
CORR/MEMO TO
JUDGES OFFICE

$0.00

11/08/2013
CORR/MEMO TO
JUDGES OFFICE

$0.00

10/21/2013 MEMORANDUM OF LAW
THE SCHOOL BOARD
OF MARION COUNTY $0.00
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10/21/2013 MEMORANDUM OF LAW OF MARION COUNTY
FLORIDA

$0.00

DFNTS MEMORANDUM OF LAW IN OPPOSITION TO PLNTFS MOTION FOR

LEAVE TO FILE SECOND AMENDED COMPLAINT AND CANCEL HEARING

10/18/2013 EXHIBIT CITY OF OCALA $0.00

EXHIBIT 2

10/18/2013 EXHIBIT CITY OF OCALA $0.00

EXHIBIT 1

10/18/2013
AMENDED
PETITION/COMPLAINT

CITY OF OCALA $0.00

SECOND

10/18/2013
MOTION FOR LEAVE TO
AMEND

CITY OF OCALA $0.00

PLAINTIFF'S MOTION FOR LEAVE TO FILE SECOND AMENDED

COMPLAINT AND CANCEL DEFENDANT'S MOTION TO DISMISS HEARING

WITH INCORPORATED MEMORANDUM OF LAW

08/06/2013
CORR/MEMO TO
JUDGES OFFICE

$0.00

08/02/2013 NOTICE OF HEARING CITY OF OCALA $0.00

SET FOR OCTOBER 24, 2013 AT 9:00 AM

08/01/2013
CORR/MEMO TO
JUDGES OFFICE

$0.00

07/30/2013
MANDATE FROM 5TH
DCA

$0.00

DCA CASE # 5D12-1257 AND 5D12-1741

AFFIRMED

08/29/2012
DESIGNATION OF
EMAIL ADDRESS

CITY OF OCALA $0.00

08/22/2012
DESIGNATION OF
EMAIL ADDRESS

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

**EFILED DOCUMENT**

08/20/2012
DESIGNATION OF
EMAIL ADDRESS

CITY OF OCALA $0.00

06/01/2012
EVIDENCE RECORD
FORM

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

06/01/2012
EVIDENCE RECORD
FORM

CITY OF OCALA $0.00

05/31/2012

CORR/MEMO FROM

JUDGES OFFICE $0.00

RE: EVIDENCE

05/21/2012
CORR/MEMO TO
JUDGES OFFICE

CITY OF OCALA $0.00

05/10/2012 ORDER FROM 5TH DCA $0.00

GRANTING AGREED MOTION TO CONSOLIDATE. (COPY

05/04/2012
ACKNOWLEDGMENT
OF NEW CASE NO

$0.00

FROM 5TH DCA - 5D12-1741

04/30/2012
EVIDENCE RECORD
FORM

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

04/30/2012
EVIDENCE RECORD
FORM

$0.00

TRANSCRIPT OF
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04/30/2012
TRANSCRIPT OF
HEARING

CITY OF OCALA $0.00

ON AMENDED EMERGENCY MOTION FOR TEMP INJUNCTION,

HEARD ON 04/11/12 BEFORE JUDGE SINGBUSH

04/30/2012 NOTICE OF FILING CITY OF OCALA $0.00

TRANSCRIPT OF HEARING

04/25/2012
TRANSMITTAL LETTER
TO 5TH DCA

$0.00

04/24/2012 ORDER ON MOTION CITY OF OCALA $0.00

PLTFS AMENDED EMGERGENCY MOTION FOR TEMPORARY INJUNCTION -

DENIED

04/24/2012 NOTICE OF APPEAL CITY OF OCALA $0.00

ON NON-FINAL ORDER

04/24/2012
CORR/MEMO TO
CLERKS OFFICE

CITY OF OCALA $0.00

04/24/2012
ASM: APPEAL FF TO
DCA/SC CA

CITY OF OCALA $100.00

04/12/2012 ORDER FROM 5TH DCA $0.00

04/11/2012
LEGAL
EXCERPTS/CASE LAW

CITY OF OCALA $0.00

4/10/12 LETTER TO JUDGE SINGBUSH WITH ATTACHED EXCERPTS

FROM 3/29/12 HEARING

04/11/2012
CORR/MEMO TO
JUDGES OFFICE

CITY OF OCALA $0.00

04/10/2012 ORDER FROM 5TH DCA $0.00

04/10/2012 NOTICE OF HEARING CITY OF OCALA $0.00

APRIL 11, 2012 AT 10AM

04/09/2012
TRANSCRIPT OF
HEARING

$0.00

EVIDENTIARY HEARING ON MARCH 29, 2012 ON PLTF'S AMENDED

EMERGENCY MOTION FOR TEMPORARY INJUNCTION

04/09/2012 NOTICE OF FILING CITY OF OCALA $0.00

TRANSCRIPT OF EVIDENTIARY HEARING

04/03/2012
ACKNOWLEDGMENT
OF NEW CASE NO

$0.00

RE: APPEAL

03/27/2012 TRANSCRIPT CITY OF OCALA $0.00

OF EVIDENTIARY HEARING ON DEFENDANT'S EMERGENCY MOTION FOR

TEMPORARY INJUNCTION ON 2/20/12

03/27/2012 NOTICE OF FILING CITY OF OCALA $0.00

03/27/2012
CORR/MEMO TO
CLERKS OFFICE

CITY OF OCALA $0.00

03/27/2012 RESPONSE TO MOTION
THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

DEFENDANT'S RESPONSE TO CITY'S AMENDED EMERGENCY MOTION FOR

TEMPORARY INJUNCTION AND INCORPORATED MEMORANDUM OF LAW

03/22/2012
EVIDENCE RECORD
FORM

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

03/22/2012
EVIDENCE RECORD
FORM

CITY OF OCALA $0.00

NOTICE OF
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03/19/2012
NOTICE OF
APPEARANCE

CITY OF OCALA $0.00

FOR PLTF - STEVEN L BRANNOCK/BRANNOCK & HUMPHRIES

03/16/2012 NOTICE OF APPEAL CITY OF OCALA $0.00

OF NON-FINAL ORDER

03/16/2012
ASM: APPEAL FF TO
DCA/SC CA

CITY OF OCALA $100.00

03/09/2012 REPLY
THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

DEFENDANT'S REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION

TO DEFENDANT'S MOTION TO DISMISS AND INCORPORATED

MEMORANDUM OF LAW

03/07/2012 NOTICE OF HEARING CITY OF OCALA $0.00

MARCH 29, 2012 AT 2:45PM

03/02/2012 RESPONSE TO MOTION CITY OF OCALA $0.00

PLAINTIFF'S RESPONSE TO MOTION TO DISMISS

03/01/2012
CLERKS NOTE TO FILE
NO DOC #

$0.00

AMENDED EMERGENCY MOTION FOR TEMPORARY INJUNCTION SENT TO

JUDGE SINGBUSH'S LAW CLERK

03/01/2012 EMERGENCY MOTION CITY OF OCALA $0.00

AMENDED EMERGENCY MOTION FOR TEMPORARY INJUNCTION

02/29/2012
MOTION FOR

EXTENSION OF TIME

CITY OF OCALA $0.00

PLAINTIFF'S MOTION FOR EXTENSION OF TIME TO FILE RESPONSE

TO MOTION TO DISMISS

02/23/2012
ORDER GRANTING
MOTION

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

DEFTS MOTION FOR TEMPORARY INJUNCTION. INJUNCTION SHALL

REMAIN IN PLACE UNTIL FURTHER ORDER OF THIS COURT.

02/21/2012
DELETED DOC
NUMBER SHEET

$0.00

02/21/2012 MEMORANDUM OF LAW CITY OF OCALA $0.00

02/21/2012
CORR/MEMO TO
JUDGES OFFICE

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

02/20/2012 SUPPLEMENTAL CITY OF OCALA $0.00

SUPPLEMENTAL RESPONSE IN OPPOSITION TO EMERGENCY MOTION FOR

TEMPORARY INJUNCTION AND INCORPORATED MEMORANDUM OF LAW

02/20/2012 EMERGENCY MOTION CITY OF OCALA $0.00

EMERGENCY MOTION FOR TEMPORARY INJUNCTION

02/17/2012 ORDER TO RESPOND $0.00

PLTF HAS 10 DAYS TO FILE RESPONSE TO DEFTS MOTION TO

DISMISS. DEFT THEN HAS 5 DAYS TO REPLY; AND, ORDER

ESTABLISHING MOTION PRACTICE PROCEDURE

02/17/2012 RESPONSE TO MOTION CITY OF OCALA $0.00

RESPONSE IN OPPOSITION TO EMERGENCY MOTION FOR TEMPORARY

INJUNCTION AND INCORPORATED MEMORANDUM OF LAW AND MOTION TO

STRIKE
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02/16/2012 NOTICE OF HEARING
THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

ON DEFTS EMERGENCY MOTION FOR TEMPORARY INJUNCTION, SET FOR

02/20/12 AT 4:15 PM, ROOM 4017

02/14/2012
COPY OF:(SEE TEXT
DESCRIPTION)

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

MOTION TO DISMISS AND MEMORANDUM OF LAW

02/14/2012
COPY OF:(SEE TEXT
DESCRIPTION)

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

COPY OF EMERGENCY MOTION FOR TEMPORARY INJUNCTION AND

INCORPORATED MEMORANDUM OF LAW

02/14/2012
CLERKS NOTE TO FILE
NO DOC #

$0.00

EMERGENCY MOTION FOR TEMPORARY INJUNCTION AND MOTION TO

DISMISS SENT TO THE LAW CLERK

02/14/2012 MOTION TO DISMISS

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

MOTION TO DISMISS AND MEMORANDUM OF LAW

02/14/2012 EMERGENCY MOTION
THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

EMERGENCY MOTION FOR TEMPORARY INJUNCTION AND INCORPORATED

MEMORANDUM OF LAW

02/01/2012
ORIGINAL SUMMONS
RETURNED

CITY OF OCALA $0.00

ISSUED TO SCHOOL BOARD OF MARION COUNTY, FL, AND COPY OF

ACCEPTANCE OF SERVICE, ATTACHED TO NOTICE OF FILING

01/26/2012
ACCEPTANCE OF
SERVICE

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

OF PROCESS BY BEVERLY A MORRIS ESQ, FOR THE SCHOOL BOARD OF

MARION COUNTY, FL, ON 01/24/12

01/26/2012
CORR/MEMO TO
CLERKS OFFICE

THE SCHOOL BOARD
OF MARION COUNTY
FLORIDA

$0.00

01/23/2012 SUMMONS ISSUED $0.00

SCHOOL BOARD OF MARION COUNTY FLORIDA

01/23/2012
ASM: ISSUE SUMMONS-
CA

CITY OF OCALA $10.00

01/20/2012
AMENDED
PETITION/COMPLAINT

CITY OF OCALA $0.00

10/24/2011
ORDER OF REFERRAL
TO MEDIATION

$0.00

ORDER REFERRING CASE TO MEDIATION

10/24/2011
CORR/MEMO TO
JUDGES OFFICE

CITY OF OCALA $0.00

10/18/2011 JOINT MOTION $0.00

JOINT MOTION TO REFER CASE TO MEDIATION

10/14/2011 PETITION/COMPLAINT $0.00

CONTRACTS AND INDEBTEDNESS
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10/14/2011 CIVIL COVER SHEET $0.00

10/14/2011
PETITION/COMPLAINT
NO DOC#

$0.00

10/14/2011
ASM:GENERAL
CIRCUIT CIVIL CASE

CITY OF OCALA $400.00

Payments

Date Receipt # Event Party Amount

10/14/2011 V-90426
PAY:GENERAL CIRCUIT
CIVIL CASE

CITY OF OCALA $400.00

01/23/2012 V-93261 PAY: ISSUE SUMMONS-
CA

CITY OF OCALA $10.00

03/16/2012 V-95025
PAY: APPEAL FF TO
DCA/SC CA

CITY OF OCALA $100.00

04/24/2012 V-96160
PAY: APPEAL FF TO
DCA/SC CA

CITY OF OCALA $100.00

* bold records have been voided
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I.  Introduction 
 
 This report represents the results of an analysis to develop a Fire Service Fee to 
recover a portion of the costs of fire protection services from properties that benefit from 
these services provided for the City of Ocala (the City).  This study was conducted by 
Burton & Associates, a firm that specializes in providing rate assessment consulting 
services to local governments.  The law firm of Lewis, Longman & Walker assisted in 
this study as a sub-consultant to Burton & Associates to ensure that the methodology 
developed was in accordance with, and met all legal standards required of such fee 
programs. 
 

The term “fire service” as used in this study refers to the twenty-four hour per 
day, seven days per week service for fire suppression for the protection of building area 
and replacement value provided by the City of Ocala to properties located within the 
limits of the City.  The benefit of fire protection service is therefore influenced by the 
number and size of structures within the limits of the City. 
 

A. Objective and Scope 
 
The objectives of this Study were to: 
 

1. Develop a Fire Service Fee to recover all or a portion of the cost required 
to provide fire protection service to properties within the City of Ocala 
City limits, and 

 
2. Develop a Fire Service Impact Fee to recover capital costs associated with 

providing fire protection service to new development.  
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B. Study Procedures 
 

During this study we developed a multi-year financial management plan (FMP) 
for the provision of Fire Protection Service that recognizes the impacts of continuing to 
provide the high level of service that has traditionally been provided and providing 
resources to meet the demands of growth.  We accomplished this through interactive 
work sessions with City staff.  During these work sessions we examined the impact of 
alternative scenarios upon key financial indicators by use of graphical representations 
projected on a large screen from our computer rate models which were up and running 
and upon which we conducted alternatives analyses interactively with City staff.  In this 
way we identified the FMP presented in this report that allows the City to meet its fire 
protection requirements. 

 
In order to initialize our analysis, we obtained the City’s historical and budgeted 

fire protection service financial information.  We also obtained the City’s five-year fire 
protection service capital improvement program, including annual renewal and 
replacement requirements.  We documented the City’s current fire protection service debt 
obligations and the related covenants, or promises made lenders, relative to net income 
coverage requirements, reserves, etc.  We also counseled with City staff regarding other 
assumptions and policies that would affect the provision of fire protection service such as 
required levels of working capital reserves, earnings on invested funds, escalation rates 
for operating costs, staffing levels, etc.  
 

All of this information was entered into our Financial Analysis and Management 
System (FAMS-XL©) interactive model.  The FAMS-XL© model produces a multi-year 
projection of the sufficiency of the City’s fire protection service revenues to meet all of 
its current and projected financial requirements and determines the level of revenue 
increases necessary in each year to provide sufficient revenues to fund the City’s fire 
protection requirements. 

   
FAMS-XL© also utilizes impact fees and all available unrestricted funds in each 

year of the projection period to pay for capital projects, in accordance with the rules of 
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cash application defined with City staff within the model.  This produces a detailed 
summary of the funding sources to be used for each project in the capital improvements 
program.  To the extent that impact fees, current revenues and unrestricted reserves are 
not adequate to fund all capital projects in any year of the projection period, the FAMS-
XL© model identifies a borrowing requirement to fund those projects, or portions thereof 
that are determined to be eligible for borrowing.  In this way the FAMS-XL© model is 
used to develop a borrowing program that includes the required borrowing amount by 
year and the resultant annual debt service obligations of the City for each year in the 
projection period. 

 
FAMS-XL© was also used to test the consequences of alternative revenue 

adjustment plans upon key financial parameters of the City such as, debt service 
coverage, minimum working capital reserve fund balances, additional new debt required 
to fund capital projects, and the net effect upon the Fire Service Fee of the typical 
residential property in the City.  By using FAMS-XL© in the above referenced 
interactive work sessions with City staff, we were able to quickly evaluate a range of 
scenarios and to develop the final scenario for consideration that is presented herein. 

 
Our project team also included the law firm of Lewis, Longman and Walker 

(LLW).  LLW provided legal input during the development of the recommended Fire 
Service Fees and Fire Service Impact Fee and their legal certification opinion is included 
in this report.   



  Fire Service Fee Study 
Final Report 

Section II: Fire Service Fees 
 

 

City of Ocala  Burton & Associates 
Fire Service Fee Study  Governmental Resource Economics 4

II.  Fire Service Fees 
 
 This section presents the results of the development of Fire Service Fees to 
recover costs of providing fire protection services and the next section presents the results 
of the development of Fire Service Impact Fee to recover costs of capital facilities and 
equipment required to serve the needs of growth. 

A. Background 
 

The development of service fees for fire protection service requires that the 
service for which properties are to be charged confer a special benefit on that property 
burdened by the special fee.  Simply stated, there must be a logical relationship between 
the service provided and the benefit to real property assessed the Fire Service Fee for the 
cost of this service. 

 
In order to satisfy this requirement, the costs associated with providing the service 

must be reasonably apportioned to the properties that receive a benefit from fire 
protection service.  Therefore, the recommended Fire Service Fees provided in this study 
were developed so that the costs of providing fire protection service will be recovered 
through service fees to properties in proportion to the benefit received by availability of 
and/or provision of fire protection service to those properties. 
 

B. Analysis 
 

This section presents an overview of the analysis that was conducted in the study 
in order to develop Fire Service Fees that are fair and equitable in addition to conforming 
to legal standards required for such fees. 
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1. Cost of Service 
 

In order to develop the recommended Fire Service Fees presented in this 
study it was first necessary to determine the projected cost to provide fire 
protection services to all properties located within the limits of the City.  Burton 
& Associates received from City staff a compilation of costs associated with the 
provision of fire protection service, exclusive of costs associated with providing 
Emergency Medical Service (EMS).  These costs were loaded into our FAMS-
XL© financial forecast model and reviewed with City staff in several interactive 
work sessions. 

 
The projected costs for providing fire protection services, exclusive of 

emergency medical services, for FY 2007 were considered to be the “test year” 
costs for the development of specific Fire Service Fees1.  Also, based upon input 
from City staff based upon an assessment of other fire service fees and 
assessments in other communities in Florida, only 44% of the identified fire 
protection costs were included in the cost basis for the calculation of the fire 
service fee, in order to keep the fee in line with other similar fees in Florida.  The 
remaining 56% of fire protection costs will continue to be funded from the 
General Fund.  Based on the inclusion of 44% of fire protection costs in the Fire 
Service Fee, the total costs included in the calculation of the fee was 
approximately $5.7 million. 

 
The schedule on the following page presents a summary of the financial 

plan for providing fire protection service from FY 2007 – FY 2011, including 
projections of the annual Fire Service Fee2 at 44% cost recovery.  It is important 
to note that the underlying revenue and expense projections (see Schedules 4 and 
5 of Appendix C) do not reflect any additional revenue or capital and operating 
cost requirements (namely potential fire stations #7 & #8) that may be necessary 
as a result of future annexations.      

                                                 
1 It is important to note that the analysis begins with FY 2005/2006 data, however, the majority of this 
information serves as base data upon which future year projections of revenue and expenses are based.  As 
such, FY 2005/2006 is not considered to be part of the Financial Management Plan presented herein. 
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2. Allocation of Cost of Service to Property Use Categories 
 

The next step in the process was to allocate or apportion the revenue 
requirement to property use categories.  This first required the determination of 
property use categories to be included in the Fire Service Fee program.  In order 
to determine the property use categories, this study reviewed historical calls-for-
service records provided by the City and property data provided by the Marion 
County Property Appraiser’s Office.  Based upon this review it was determined 
that two primary property uses, residential and non-residential should be 
recognized in the calculation of the Fire Service Fee.    

 
The revenue requirement for the Fire Service Fee program was then 

allocated to these property use categories using two criteria: 1) availability benefit 
and 2) service benefit.  Availability benefit relates to the benefit a parcel receives 
by the “watch-standing” nature of fire protection service.  The providers of this 
fire protection service stand “ready, willing, and able” to provide this service 
when the need arises.  As a result of this availability benefit, insurance premiums 
are lower than would otherwise be the case without available fire protection 
service.  In addition, overall property value of a benefited parcel is expected to be 
higher than would also otherwise be the case without fire protection service.  The 
basis by which availability benefit is measured is by building area.  Parcels that 
have larger building area are protected against larger potential losses than are 
parcels with smaller building area, thus, parcels that have larger building area 
receive more availability benefit. 

 
Service benefit relates to the benefit a parcel receives from the actual 

provision of the fire protection service.  Fire protection service by its nature helps 
protect a property from being damaged by fire.  The basis by which this service 
benefit is measured is typically calls-for-service.  The more calls-for-service to a 
particular property class the more service benefit that property class receives.  
After a thorough review of the costs of service and based upon discussions with 
the City of Ocala Fire Service officials, it was determined that costs associated 
with calls-for-service were marginal.  The same facilities, personnel and 
equipment would be required to provide the availability benefit, independent of 
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calls-for-service and essentially the only incremental cost associated with making 
calls-for-service is fuel, which is only 0.3% of the total cost of service and, 
therefore, was determined to not be material enough to warrant allocation of any 
costs to service benefit.  Therefore, in the schedule of Fire Service Fees developed 
in this study, the entire revenue requirement was allocated to availability benefit 
and allocated to property classes based upon area of developed square feet.   

 

3. Apportionment Methodology Relative to Benefit 
 

It has been well established that a reasonable method for apportioning fire 
protection benefits to properties is square feet of developed space.  In this study it 
was determined that within the residential class, the difference in benefit received 
from Fire Service between differently sized dwelling units was not material, 
therefore, all residential dwelling units, whether they be single family, mobile 
home, condos or apartments, will receive the same Fire Service Fee. 

 
It was also determined that the benefit received from Fire Service by non-

residential properties 1) was related to the square feet of developed space on each 
parcel, and 2) was not materially different among the non residential property 
classes.  Therefore, although this Study separates non residential properties into 
three sub-classes for reporting and analysis purposes, the schedule of Fire Service 
Fees for each non-residential sub-class are the same. 

 
The specific separation of properties into specific rate classes was done 

based upon the Department of Revenue (“DOR”) property use codes as identified 
in the data provided by the Marion County Property Appraiser.  The chart on the 
following page shows the mapping of DOR property use codes into Fire Service 
Fee rate classes. 



  Fire Service Fee Study 
Final Report 

Section II: Fire Service Fees 
 

 

City of Ocala        Burton & Associates 
Fire Service Fee Study          Governmental Resource Economics 9

DOR Property Use Code Mapping: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
   
 



  Fire Service Fee Study 
Final Report 

Section II: Fire Service Fees 
 

 

City of Ocala        Burton & Associates 
Fire Service Fee Study          Governmental Resource Economics 10

It was also determined that although the benefit to non-residential 
properties is related to the amount of developed space, the benefit is not 
proportionate to increased developed space on a square foot by square foot basis 
but rather the benefit increases over broader ranges of developed square feet.  
Therefore, the Fire Service Fee schedules for non-residential properties establish 
Fire Service Fees for ranges of square feet of developed space.  Furthermore, as 
building size increases, the range sizes increase to reflect the determination that 
differences in benefit become less related to size differential the larger the 
developed square feet and finally as it was determined that as developed square 
feet increases above 300,000 square feet no material additional benefit from Fire 
Service occurs, so the non-residential Fire Service Fee schedules include the same 
fee for all parcels with developed area in excess of 300,000 square feet.  Finally, 
the first size range for the non residential fee schedules is the same as the fee for a 
residential dwelling unit, based upon the conclusion that all properties receive a 
base level of benefit from fire protection services provided by the City. 
 

4. Billing Method & Verification 
 

The City plans to include the Fire Service Fee on the electric utility bills of 
all properties in the City with the exception that vacant property will be excluded 
and property classified other than vacant but with no developed square feet will 
also not be billed.  The City plans to enforce collection of the Fire Service Fee in 
the same manor that it enforces collection of its bills for utility service; based 
upon the same delinquency parameters employed for delinquent utility bills. 
 

The City has identified the required property data for each utility account 
and/or service agreement and evaluated the utility database against the Property 
Appraiser’s database that was used to calculate the proposed Fire Service Fee in 
conjunction with updating the utility billing system with the FY 2007 Fire Service 
Fees as presented in this report.   

 
As part of this study, Burton & Associates was tasked to evaluate the 

implementation of the Fire Services Fee by reviewing sample bill calculations 
generated by the utility billing system.  To do so, we reviewed approximately 
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2,000 sample bill calculations to ensure 1) the property was being correctly 
classified into the appropriate Fire Service Fee rate class and 2) that the total fee 
being calculated by the billing system was correct based upon the square feet of 
building area identified in the utility billing system.  For each of these 2,000 
sample bills the fee being applied and the calculated amount of the Fire Service 
Fee were reviewed and determined to be correct based upon the information 
provided.  As such, we believe it is reasonable to conclude that the utility billing 
system will appropriately apply and calculate the Fire Services Fees upon their 
effective date.      

 

C. Recommendations 
 

This section presents the results of the analysis for Fire Service Fees to recover all 
or a portion of the cost of the total fire protection service as specified in Section II.B.1. 
Cost of Service.  The results are presented in terms of recommended Fire Service Fees by 
property use categories.  Also, recommendations are presented regarding annual updates 
of the Fire Service Fees. 

1. Recommended Fire Service Fees 
 

The subsections below present the recommended Fire Service Fee rates by 
property class type developed during this Study. 

 
 a. Residential: 

 
It was determined during this study that within the residential class, the 

difference in benefit received from Fire Service between differently sized 
dwelling units was not material, therefore, all residential dwelling units, whether 
they be single family, mobile home, condo or apartments, will receive the same 
Fire Service Fee.   
 

Therefore, the recommended Fire Service Fee to recover approximately 
44% of the cost of providing fire protection service to each residential dwelling 
unit within the City of Ocala was determined to be $12.00 per month. 
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b. Non-residential: 
 

It was determined during this study that although the benefit to non-
residential properties is related to the amount of developed space, the benefit is 
not proportionate to increased developed space on a square foot by square foot 
basis but rather the benefit increases over broader ranges of developed square 
feet.  Therefore, the Fire Service Fee schedules for non-residential properties 
establish Fire Service Fees for ranges of square feet of developed space.   

 
Furthermore, as building size increases, the range sizes increase to reflect 

the determination that differences in benefit become less related to size 
differential the larger the developed square feet.  Ultimately, it was determined 
that as developed square feet increases above 300,000 square feet no material 
additional benefit from Fire Services occurs, so the non residential Fire Service 
Fee schedules include the same fee for all parcels with developed area in excess 
of 300,000 square feet.   

 
It is important to note that the first size range for the non-residential fee 

schedules is the same as the fee for a residential dwelling unit, based upon the 
conclusion that all properties receive a base level of benefit from fire protection 
services provided by the City. 

 
The fees for all the other ranges were calculated by dividing the residential 

fee per ERU by the average square feet per residential dwelling unit to determine 
a Fire Service Fee per square foot.  This fee per square foot was then multiplied 
by the mid-point of each range included in the schedules of non-residential fees to 
determine the Fire Service Fee for that range of square feet.   

 
Based upon these determinations of the methodology, the schedule of the 

monthly Fire Service Fees for non-residential properties presented on the 
following pages was developed to recover approximately 44% of the cost of 
providing fire protection service to non-residential properties within the City of 
Ocala. 



  Fire Service Fee Study 
Final Report 

Section II: Fire Service Fees 
 

 

City of Ocala        Burton & Associates 
Fire Service Fee Study          Governmental Resource Economics 13

Monthly Recommended Fire Service Fees for Non-Residential Properties: 
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2. Annual Update of Fire Service Fees 
 

The revenue requirements used to derive the Fire Service Fees 
recommended herein should be evaluated on an annual basis and adjusted to 
ensure that increases in budgeted fire protection service costs are recovered in the 
adopted Fire Service Fees and/or by other funding sources.  It is important to note 
that any annual increases in Fire Service Fees shall be based upon 
recommendation of the City Manager and will require the approval of the City 
Council. 

 

D. Survey of Other Jurisdictions 
 

The schedule on the following page provides a graphical representation of 
average fire protection service fees and/or special assessments for a typical single-family 
dwelling among other jurisdictions.  It is important to note that this survey does not make 
adjustments for fire service fees or special assessment programs that only partially fund 
fire protection service costs.  Thus, this survey is a comparative market analysis of fire 
service fees and/or special assessment rates and does not necessarily reflect the unit cost 
of providing fire protection services for a typical single-family dwelling unit located 
within the governmental boundaries of the entities surveyed. 
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Survey of Fire Service Fees and/or Assessments 
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III. Fire Service Impact Fees 
 
 This section presents the results of the development of Fire Service Impact Fees 
to recover capital costs of providing fire protection service to meet the demands of 
growth. 
 

A. Background 
 

The development of Fire Service Impact Fees requires that the capital costs for 
which new properties are assessed be based upon local data and are related to providing 
the fire service equipment and facilities required to meet the demands of growth.  Fire 
Service Impact Fees cannot include the cost of curing existing deficiencies in level of 
service provided, nor can Fire Service Impact Fee revenues that are collected be used for 
such purpose.   

 
In addition, case law for impact fees require that there be a “rational nexus” 

between the costs included in the impact fee and the benefit received by new 
development that is assessed the impact fee.  This rational nexus standard requires that 
the capital costs included in the impact fee calculation be reasonably apportioned to 
property types based upon the benefit received by each property type. 

 
Therefore, the recommended Fire Service Impact Fees presented in this study 

were developed so that the capital costs of providing fire protection services to new 
growth will be recovered through Fire Service Impact Fees from new properties in 
proportion to the benefit received by the capital costs included in the impact fee. 
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B. Analysis 
 

This section presents an overview of the analysis that was conducted in the study 
in order to develop Fire Service Impact Fees that are fair and equitable in addition to 
conforming to legal standards required for such fees. 

 

1. Cost Basis 
 

Determination of the proper capital costs to use as a basis for calculating 
the Fire Service Impact Fees is an important element of the process.  The cost 
basis must be reasonably reflective of the capital costs required to provide fire 
service in the City of Ocala to new development at the same level of service 
currently being provided to the existing residents. 

 
There are three approaches to determining the cost basis for a Fire Service 

Impact Fee.  These approaches can be described as the replacement cost approach, 
the marginal cost approach and the weighted average replacement and marginal 
cost approach.  These approaches are discussed below.   

 
Replacement Cost Approach - One approach is to determine the 
replacement cost per equivalent dwelling unit (EDU) of the existing fire 
service equipment and facilities.  This approach is appropriate when there 
is not a complete capital improvements program (CIP) that is reflective of 
all capital components (facilities and equipment) necessary to provide 
complete fire service to new development and/or there is some level of 
capacity in the existing fire service assets that can accommodate growth.  
The replacement/ reconstruction cost of the existing assets is reflective of 
the expected current cost to provide fire service assets to provide the same 
level of service to new development, without degrading the level of 
service provided to current residents. 
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Marginal Cost Approach - The second approach is to determine the 
marginal costs per EDU of the fire service capital improvements program 
(CIP) of the City.  This approach is appropriate when there is a complete 
CIP that is reflective of all capital components (facilities and equipment) 
necessary to provide complete fire service to new development and/or 
there is little or no capacity in the existing fire service assets to 
accommodate growth, and growth will be served primarily by the assets in 
the City’s fire service CIP. 

 
Weighted Average Replacement and Marginal Cost Approach - The third 
approach, which is the approach used in this study, is to use a combination 
of the replacement cost and marginal cost approaches.  This approach is 
appropriate when there is some level of capacity in the existing fire service 
assets to accommodate growth, but the fire service CIP will also be 
necessary to serve growth.  Under this combined approach a weighted 
average is effectively calculated of the replacement cost and marginal cost 
approaches.     

 

2. Methodology 
 

The proposed Fire Service Impact Fees were calculated as described in the 
following paragraphs. 

 
The original cost and date placed in service were determined for all 

existing fire service facilities and equipment, and in some cases a replacement 
cost as of 2003 was provided by City staff.  Costs associated with maintenance 
and/or renewal and replacement were specifically excluded from this analysis.  
These original costs and replacement costs, if available, were then escalated to 
reconstruction values in FY 2006 based upon applying an average annual 
escalation factor of 5% to the original costs for each year from the in-service date 
to FY 2006 and a 10% annual escalation factor to the replacement costs that were 
in 2003 dollars to reflect the higher increases in construction costs that have been 
incurred in recent years. 

 



  Fire Service Fee Study 
Final Report 

Section III: Fire Service Impact Fees 
 

 

City of Ocala        Burton & Associates  
Fire Service Fee Study          Governmental Resource Economics 19

The fire service CIP was then evaluated and the total project costs for 
projects, or portions thereof, associated only with providing new fire service 
capacity were totaled in FY 2006 dollars. 

 
Then FY 2006 reconstruction costs and the FY 2006 CIP costs associated 

with new capacity were then totaled to determine the total asset cost basis for the 
calculation of the Fire Service Impact Fee.   

 
Because a portion of the fire services assets are funded with debt, new 

development will have to pay the annual debt service on that debt in other 
payments to the City such as ad valorem taxes, gas taxes, etc., depending upon 
what revenue sources were pledged to support the issuance of the debt.  
Therefore, in order to avoid double payment in the Fire Service Impact Fee and 
other revenues, a credit was calculated, which was used to reduce the Fire Service 
Impact Fee.  The credit was calculated as the net present value of the principal 
portion of the annual debt service projected to be paid by a development unit that 
is assumed to be constructed at the mid-point of the build-out of the assets 
included in the impact fee calculation through the term of the debt assumed for 
funding of a portion of the fire service assets.  The resultant net capital cost, net of 
the debt service credit, represented the total cost eligible to be included in the 
impact fee calculation. 

 
The total cost eligible to be included in the impact fee calculation, was 

then divided by the total projected equivalent dwelling units (EDUs) at the end of 
FY 2011, the last year for the CIP included in the impact fee calculations, to 
determine the fire service impact fee per EDU.   

 
The capital costs included in the Fire Service Impact Fee calculation and 

the calculation of the Fire Service Impact Fee per EDU based upon those costs are 
presented on the following pages: 
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Fire Service Impact Fee Calculation: 
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Replacement Cost of Existing Facilities Calculations: 
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5 Year CIP in Impact Fee Calculation: 
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3. Apportionment of Costs 
 

It has been well established that a reasonable method for apportioning fire 
service benefits, and thus impact fees, to properties is square feet of developed 
space. In this study it was determined that within the residential class, the 
difference in benefit received from Fire Service between differently sized 
dwelling units was not material, therefore, all residential dwelling units, whether 
they be single family, mobile home, condos or apartments, will receive the same 
Fire Service Impact Fee.  It was also determined that the benefit received by non-
residential properties 1) was related to the square feet of developed space on each 
parcel, and 2) was not materially different among the non-residential property 
classes.  Therefore, although this study separates non-residential properties into 
several sub-classes for reporting and analysis purposes, the schedule of Fire 
Service Fees Impact Fees for each non-residential sub-class are the same.   

 
It was also determined that although the benefit to non-residential 

properties is related to the amount of developed space, the benefit is not 
proportionate to increased developed space on a square foot by square foot basis 
but rather the benefit increases over broader ranges of developed square feet.  
Therefore, the Fire Service Impact Fee schedules for non-residential properties 
establish Fire Service Impact Fees for ranges of square feet of developed space.  
Furthermore, as building size increases, the range sizes increase to reflect the 
determination that differences in benefit become less related to size differential 
the larger the developed square feet and finally as it was determined that as 
developed square feet increases above 300,000 square feet, no material additional 
benefit from Fire Services occurs, so the non-residential Fire Service Impact Fee 
schedules include the same fee for all parcels with developed area in excess of 
300,000 square feet.  Finally, the first size range for the non-residential impact fee 
schedules is the same as the impact fee for a residential dwelling unit, based upon 
the conclusion that all properties receive a base level of benefit from fire 
protection service provided by the City. 
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C. Recommendations 
 

As is presented in the preceding schedules, the Fire Service Impact Fee for each 
equivalent residential dwelling unit for the residential class is $386 per dwelling unit.  
This is the result of 1) adding together the replacement cost of the existing fire service 
assets and the fire service CIP, in FY 2006 dollars, to determine the total costs for 
inclusion in the impact fee calculation, 2) dividing that cost by the total estimated 
equivalent dwelling units (EDUs) in the last year of the CIP, to arrive at a cost per EDU 
of $422, and 3) subtracting from that cost per EDU a credit for the net present value of 
debt service that the average new unit will pay after occupancy of $36 to derive the net 
Fire Service Impact Fee per EDU of $386.  This method results in the best assessment of 
the cost per EDU to provide fire service assets to new growth units in FY 2006 dollars.   
 
1. Proposed Residential Fire Service Impact Fee 
 

The proposed residential Fire Service Fee per dwelling for all residential classes 
of properties is $386 per dwelling unit. 

 
2. Proposed Non-residential Fire Service Impact Fees 

 
The Fire Service Impact Fees are proposed to be the same for all non-residential 

sub-classes (identified as Institutional, Government and Commercial/Industrial (C/I)).  
The schedules of non-residential fees were developed as follows: 
 

The non-residential fee for the first range, 1 – 2,000 square feet, was considered 
to be the minimum benefit and was established to be the same as the residential impact 
fee, or $386.  The fees for the other ranges were calculated by dividing the residential 
impact fee per ERU by the average square feet per residential dwelling unit to determine 
the impact fee per square foot. This impact fee per square foot was then multiplied by the 
mid-point of each range included in the schedules of non-residential fees to determine the 
impact fee for that range of square feet.  The rate for 300,000 square feet or greater was 
calculated as the fee per square foot times 300,000 square feet.  Proposed non-residential 
Fire Service Impact Fees are presented on the following page:       
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Proposed Non-Residential Fire Service Impact Fees: 
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IV.  Legal Opinion 
 
 The law firm of Lewis, Longman and Walker (LLW) provided legal input during 
the development of the Fire Service Fees presented in this report.  Their legal opinion 
regarding the Fire Service Fees is presented in Appendix A. 
 
 In addition, the City retained LLW to also render a legal opinion on the Fire 
Service Impact Fees presented in this report.  That legal opinion regarding the Fire 
Service Impact Fees is presented in Appendix B. 
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MEMORANDUM 
 

TO:  City Council 
  Paul Nugent, City Manager  
 
FROM: Patrick G. Gilligan, City Attorney 
 
RE:  Fire Protection Services User Fee 
 
DATE:  July 14, 2006 
 
 I have had the opportunity to review the legal opinion letter submitted by the firm 
of Lewis, Longman & Walker, P.A., regarding the City’s proposal to charge a user fee for 
fire protection services (“Fire Services Fee”).  That opinion letter concludes that such a 
fee would be legally valid under Florida law.  We concur with that opinion. 
 
 Specifically, I have reviewed the law relied upon by Mr. Lewis. His analysis 
appears sound and his research mirrors our independent research.  Mr. Lewis’s argument 
properly relies on the eight factors listed in the Florida Supreme Court’s decision of City 
of Gainesville v. State, 863 So.2d 135, 145 (Fla. 2003) to determine whether a charge is a 
user fee or a special assessment (or tax). They are: 
 

(1) the name given to the charge; 
 

(2) the relationship between the amount of the charge and the value of the service 
or benefit conferred on the property owner; 

 
(3) whether the charge is charged only to users of the service or is charged to all 

residents of a given area; 
 

(4) whether the fee is voluntary – that is, whether a property owner may avoid the 
charge by refusing the service; 

 
(5) whether the charge is a monthly charge or a one-time charge; 

 
(6) whether the fee is charged to recover the cost of improvements to a defined 

area or infrastructure, or the costs of the routine provision of services; 
 

(7) whether the charge is for a traditional utility; and 
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(8) whether the charge is statutorily authorized as a fee. 
 
Id. at 145.  My reading of the case is consistent with Mr. Lewis’s, including the directive 
that the factors must be considered and balanced in light of the specific circumstances of 
the charge being reviewed and that no single factor is determinative. Id.   
 
 He concludes that five of the factors (1, 2, 3, 5 and 6) support the proposition that 
the charge is a user fee. He notes, and we agree, that two (7 and 8) of the factors are 
questionable but not problematic. He also notes, and we agree that one factor (5, the 
mandatory nature of the charge) speaks against characterizing the charge as a user fee. 
 
 After a thorough review of his conclusions, I have determined that Mr. Lewis’s 
reasoning is solid. Our independent research causes me to reach the same conclusion.  
However, I do have concerns over his analysis of the mandatory nature of the fee.  
Although Mr. Lewis correctly states that this factor is not dispositive, the issue appears to 
be more nuanced. The case law suggests that when a utility fee is authorized by statute 
the mandatory nature of the fee will not be dispositive. See City of Gainesville, 863 So.2d 
at 146, citing State v. City of Port Orange, 650 So.2d 1, 3 (Fla. 1994).  As mentioned 
earlier in Mr. Lewis’s letter, the research reveals no specific grant of statutory authority 
to the City to impose a fee for fire protection services, and a determination of such a 
factor would be a “close call.” 
 
 This concern is mitigated, however, by what the cases define as “mandatory.” 
Here the case law would suggest that property owners can avoid the fee either by not 
developing the property or by renting out the property—making the fee arguably 
voluntary.  See, generally, City of Gainesville, 863 So.2d at 146.  
 
 As stated above, my independent review of the law failed to turn up any contrary 
case law or statute (beyond what is listed above) which would call this analysis into 
doubt.  Accordingly, as no appellate opinions exist regarding fire services fees like the 
one proposed here, any challenge to the fee would present a case of first impression in 
Florida. 
 
 In conclusion and subject to the reservations expressed herein, it is my legal 
opinion that the City can impose the proposed Fire Services Fee. 
 
 
 
 
E:\CITY\FIRE\Impact Fee\Letter to Counsel re Legal Opinion Letter 07.14.06 (final draft).doc 



GILLIGAN, KING, GOODING & GIFFORD, P.A. 
 
 

PATRICK G. GILLIGAN 
WILLIAM ALLAN KING 
W. JAMES GOODING III 
ERIC P. GIFFORD 
CHRISTOPHER M. LONG 

ATTORNEYS AT LAW
1531 SE 36TH AVENUE

OCALA, FLORIDA  34471

 
 

TELEPHONE (352) 867-7707 
FACSIMILE (352) 867-0237 

www.ocalalaw.com 
email: pgilligan@ocalalaw.com 

 

 
MEMORANDUM 

 
TO:  City Council 
  Rick Horst, City Manager 
 
FROM: Patrick G. Gilligan, City Attorney 
 
RE:  School Board exemption to fire service availability and impact fees 
 
DATE:  November 30. 2010 
 
Issue: Is the School Board exempt from having to pay the Fire Service User Fee and the Fire 
Service Impact Fee?  
  
Factual Background: City Council has inquired whether the Marion County School Board 
is obligated to pay the fire service user fee. This issue was initially addressed in 2007. On 
January 8, 2007, I received a letter from Beverly A. Morris, counsel for the Marion County 
School Board, questioning the City’s ability to impose the Emergency Fire Service 
Availability Fee (City Ordinance 5554) and the Emergency Fire Service Impact Fee (City 
Ordinance 5555) on the School Board pursuant to Florida Statute, §1013.371(2006).  I was 
tasked then to research the issue by City Manager, Paul Nugent. I concluded then that the 
School Board was not obligated to pay the impact fee, but was obligated to pay the 
availability (now called per a code amendment the “Emergency Fire Service User Fee”1) 
codified in Chapter 30, Article III of the City of Ocala Code of Ordinances. I have updated 
my research and my opinions on both the impact fee and the user fee are set forth below. 
 
Discussion:  Florida Statute, §166.201 authorizes a municipality to raise funds by the 
imposition of user fees or charges authorized by ordinance, which are necessary for the 
conduct of municipal government and may enforce their receipt and collection in the manner 
prescribed by ordinance not inconsistent with law. As discussed below, I believe the 
“Emergency Fire Service User Fee” is a user fee as proper user fee.  
 

The School Board claims it is exempt from paying certain imposed fees. Specifically, 
they argue they are exempt from paying impact and service availability fees pursuant to 
Florida Statute, §1013.371(1)(a).  That statute reads, in pertinent part:  
 

(a) Except as otherwise provided in paragraph (b), all public educational 
and ancillary plants constructed by a board must conform to the Florida 

                                                   
1 The code was amended in 2007 to make clear that this was a “user” fee and not an “availability” fee 
which it had inadvertently been labeled in the original ordinance as a result of a scrivener’s error. 
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Building Code and the Florida Fire Prevention Code, and the plants are 
exempt from all other state building codes; county, municipal, or other 
local amendments to the Florida Building Code and local amendments to 
the Florida Fire Prevention Code; building permits, and assessments of 
fees for building permits, except as provided in s. 553.80; ordinances; 
road closures; and impact fees or service availability fees. (emphasis 
added). 

 
   As the “Emergency Fire Service Impact Fee” described in Chapter 30, Article I of the 
Code of Ordinances is clearly an impact fee, it is my opinion that the School Board is exempt 
from paying “impact” fees under those sections. 
 
 However, the “Emergency Fire Service User Fee” is a different issue.  Although the 
statute explicitly exempts the School Board from paying “service availability fees,” I do not 
believe this is an availability fee. Rather, I believe it to be a “user” fee authorized by Florida 
Statute, §166.201. 
 
 The Florida Statutes do not define a “service availability fee.”  Case law, however, is 
helpful in defining what an “availability fee” is. In Florida Public Service Commission v. 
Florida Waterworks Association, 731 So.2d 836, 839 (Fla. 1st DCA 1999), quoting Rolling 
Oaks Utilities v. Florida Public Service Commission, 533 So.2d 770, 773 (Fla. 1st DCA 
1988), the Court explained the nature and purpose of “service availability fees”: 
 

Although the Commission does not have a formal rule or policy requiring a 
utility to maintain a reserve capacity, in given cases it makes an adjustment to 
a utility's rate base which, in a sense, rewards the utility for its investment in 
plant capacity which the utility has readily available, but not currently in use. 
By allowing a margin reserve increment to the rate base, the Commission 
permits the utility to charge its existing customers a portion of the cost 
necessary to have service available for future customers. 
 
As future customers requiring new connections come on line, they are 
required to pay service availability fees which may be capitalized, in whole or 
in part, as contributions-in-aid-of-construction. 
 
“Contribution-in-aid-of-construction” means any amount or item of money, 
services, or property received by a utility, from any person or governmental 
authority, any portion of which is provided at no cost to the utility, which 
represents a donation or contribution to the capital of the utility, and which is 
used to offset the acquisition, improvement, or construction costs of the utility 
property, facilities, or equipment used to provide utility services. 

 
In other words, “service availability fees” are used to develop excess capacity to 

insure that the service will be available for future users of the utility. Conversely, funds 
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generated from the fire user fee are used as a portion of the revenues budgeted by the city for 
providing fire services.   
 

Thus, the fees are used to supplement the budget for the existing cost of running this 
service for the current users.  Accordingly, the “Emergency Fire Service User Fee” is more 
properly characterized as a true user fee.  In fact, a review of the legal opinions submitted to 
council both by the legal consultant hired in 2006 on this issue and my office have opined 
that the subject charge is a user fee. 
 
 This is an important distinction, because the School Board is not exempt from paying 
user fees on traditional utilities.   See, City of Clearwater v. School Board of Pinellas County, 
905 So.2d 1051 (Fla. 2nd DCA 2005).  When discussing the “traditional utility” factor of the 
test set forth in City of Gainesville v. State, 863 So.2d 135, 145 (Fla. 2003) (which is used to 
determine whether a charge is a user fee or a special assessment), the legal consultant 
described the issue as follows: 
 

While the term “traditional utility” is usually defined by examples such as the 
provision of electricity, natural gas, water, trash disposal and sewer services, 
an argument may be made that fire protection falls within this category of 
municipal services.  Historically, fire departments were often private entities.  
To this day, volunteer fire departments still exist in smaller communities.  
Further, many cities and counties are served by independent fire control 
districts which are statutorily authorized to charge a variety of user and 
impact fees for the delivery of fire service.  See Section 191.009, Florida 
Statutes.  And, Fire service is distinguishable from police protection which is 
more properly categorized as a sovereign power for the administration of 
laws.  Nevertheless, this factor is a closer call.   

 
 My research of the statutes and case law makes me believe that the fee is a valid user 
fee on what is arguably a traditional utility, and that the Marion County School Board would 
not be exempted from paying the fee. 
 
 On the other hand, as no appellate or attorney general opinions exist regarding fire 
services fees like the one proposed here, I want to make clear that any challenge to the fee 
would present a case of first impression in Florida.  Another area of concern is the fee’s 
original title as an “Emergency Fire Service Availability Fee.”  This is because the first factor 
listed in the City of Gainesville test is “the name given to the charge,” although admittedly 
the test is utilized to determine whether a charge is a fee or a special assessment. As noted in 
the footnote, the name has been changed because the fee was never conceived as anything but 
a user fee and original naming it as such was clearly a scriveners’ error.  
 
 If the City believes that further inquiry is necessary due to the ambiguity in the law, I 
would recommend either submitting the issue to the Attorney General’s Office for review or 
seek an order for a declaratory decree in the Circuit Court. 
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Conclusion: The School Board is almost certainly exempt from paying the impact fee 
codified in Chapter 30, Article I of the City of Ocala Code of Ordinances and we should not 
impose that fee upon them.  I believe, however, that the School Board is not exempt from the 
user fee codified in Chapter 30, Article III of the City of Ocala Code of Ordinances, but this 
remains an open question because our legal research has not identified a clear cut legal 
opinion issued by a Florida court on this issue.   
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(a)

(b)

(c)

(d)

(e)

Sec. 70-686. Due date; delinquent accounts; payment of collection costs and attorney

fees; creation of liens.

Utility bills shall become due and payable 20 days from the billing date and shall become

delinquent accounts if not paid in full by the close of business on the 25th day after the billing

date.

The owner and/or consumer of any premises supplied by electric, water, sewer, garbage

collection, industrial waste and/or stormwater utility services by the city shall pay all costs of

collection, including reasonable attorney fees, incurred in the collection of charges, bills,

accounts, liens and penalties imposed by virtue of this article.

A delinquent account, including electric, metered water supply, sewer, garbage collection,

industrial waste collection and/or stormwater utility service, shall be discontinued and the

electric and/or water supply shut off from and to the premises of the owner or consumer from

whom such account is in arrears, in accordance with the provisions contained in section 70-

691, regardless of the status of the owners' other accounts. A reconnection charge as

specified in Schedule A to section 70-693 shall be assessed against such consumer or

customer.

When an owner or consumer vacates or sells property leaving a delinquent bill against such

property vacated or sold, the public works department may, at its option, refuse to provide any

other service to the same owner or consumer for use in the future until the date the original

delinquent account is paid, regardless of whether the other accounts of the owner or consumer

are in good standing.

When electric, water, sewer, garbage collection, industrial waste collection and/or stormwater

utility services are furnished to the owner or occupants of any premises, the charges for such

services shall be and constitute a lien against the premises, and shall become effective and

binding as such lien from the date upon which the account becomes due, unpaid and in

arrears. Existing liens and liens imposed hereafter as set out in this subsection shall be treated

as special assessment liens against the subject real property, and until fully paid and

discharged, shall remain liens equal in rank and dignity with the lien of ad valorem taxes, and

shall be superior in rank and dignity to all other liens, encumbrances, titles and claims in, to or

against the real property involved; the maximum rate of interest allowable by law shall accrue

to such delinquent accounts. Such liens for service charges and penalties shall be enforced by

any of the methods provided in F.S. ch. 86; or, in the alternative, foreclosure proceedings may

be instituted and prosecuted under the provisions applicable to practice, pleading and

procedure for the foreclosure of mortgages on real estate set forth in state law, or may be

foreclosed per F.S. ch. 173; or the collection and enforcement of payment thereof may be

accomplished by any other method authorized by law. The owner and/or operator shall pay all

costs of collection, including reasonable attorney fees, incurred in the collection of fees,

service charges, penalties and liens imposed by virtue of this article. The remedy provided in

this subsection shall be cumulative and shall not be construed to waive the right of the city to

require payment of any bill in arrears before renewing any services of the public works

department to the premises in question.

(Ord. No. 6013, § 1, 9-1-09)

Editor's note—

Ord. No. 6013, § 1, adopted Sep. 1, 2009, amended § 70-686 in its entirety and enacted new

provisions to read as herein set out. Prior to amendment, § 70-686 pertained to due date;

delinquency date. See Code Comparative Table for derivation.
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(a)

(b)

Sec. 70-687. Late payment charge and delinquent collection charge.

Utility bills will be subject to a late payment charge as established and periodically revised by

city council by separate resolution on any amount unpaid on the account by the close of

business on the 25th day after the billing date. Customers with a good payment history and an

internal credit rating of at least 800 may request a one time waiver of a late fee annually,

subject to approval by the city manager or designee.

Utility bills which remain unpaid for 90 days or more shall be referred to a private attorney who

is a member in good standing of The Florida Bar or collection agent who is registered and in

good standing pursuant to F.S. ch. 559. A collection fee, including any reasonable attorney's

fee, paid to any attorney or collection agent so retained shall be added to the balance owed, in

an amount established and periodically revised by city council by separate resolution, but in

any event not exceeding 40 percent of the amount owed at the time the account is referred to

the attorney or agents for collection.

(Ord. No. 6011, § 2, 8-18-09; Ord. No. 6013, § 2, 9-1-09)

Editor's note—

Ord. No. 6011, § 2, adopted Aug. 18, 2009, repealed § 70-687 in its entirety and enacted new

provisions to read as herein set out. Prior to amendment, § 70-687 pertained to late payment

charge. See Code Comparative Table for derivation.
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Sec. 70-691. Discontinuance of service for nonpayment authorized.

Failure to pay a delinquent utilities bill within five days after the bill becomes delinquent shall

be cause for the city to discontinue the furnishing of all service or such part thereof as may be

ordered by the city manager.

(Code 1961, § 21-4; Code 1985, § 24-186; Ord. No. 5127, § 8, 1-27-03)
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(a)

(b)

(1)

(2)

(3)

(c)

Sec. 70-693. Restoration of service following discontinuance for nonpayment.

After utility services are discontinued for nonpayment of a delinquent utility bill, service to the

customer at the premises shall be restored only after payment of the delinquent unpaid bill in

full, plus a reconnection charge, or pursuant to such terms as may be established by the city

manager and documented pursuant to forms prepared by the city electric utility.

If satisfactory arrangements for restoration of service are made, the reconnection charge shall

be as follows:

During normal working hours (8:00 a.m. to 5:00 p.m.) as specified in Schedule A†.

After normal working hours (evenings, weekends and holidays), the reconnection

charge as stated in this subsection shall be two times that stated for normal working

hours. After hours reconnects will be limited to two per calendar year. No after hour

reconnects will be allowed for accounts that have been disconnected for a dishonored

check.

Any unauthorized reconnection or diversion of services will result in the discontinuance

of service and a fine (as specified in Schedule A) will be imposed in addition to the

appropriate reconnection charge. Service will not be restored until the total delinquent

amount plus the fine is paid in cash, money order or certified check at the Customer

Service Office during normal working hours. In the event of unauthorized reconnection

or diversion of services, and damage is done to the service entrance or the utility's

equipment, the customer will be responsible for all costs of repair and replacement of

said equipment. Any cost incurred by the utility for repair or replacement will be added

to the above fines and delinquent amount and must be paid before service will be

restored. No after hours reconnection will be allowed when an unauthorized

reconnection or diversion of services has been discovered.

A severance fee shall be assessed to all customers whose past due balance is not received in

the Customer Service Office by 5:00 p.m. on the 30th day after the billing date.

(Code 1961, § 21-5; Code 1985, § 24-188; Ord. No. 2112, § 4, 9-26-89; Ord. No. 2784, § 23, 9-16-97; Ord. No. 5127,
§ 10, 1-27-03; Ord. No. 5702, § 19, 8-21-07; Ord. No. 6011, § 2, 8-18-09; Ord. No. 6013, § 3, 9-1-09; Ord. No. 2010-
11, § 1, 11-17-09)

†Editor's note—Schedule A is not set out herein, but available as an attachment to Ord. No. 5702.
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